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30 January 2020

HONORABLE VICENTE “CHING” S.E. VELOSO
Chairperson

Committee on Justice

House of Representative

Quezon City

Dear Representative Veloso:

We are pleased to submit the Department’s position on various Death Penalty related
House bills:

House Bill No. 368 An Act Adopting the Higher Prescribed Penalty,
Including Death, of the National Law of an Alien Found
Guilty of Trafficking Dangerous Drugs and Other Similar
Substances, Amending for the Purposes Republic Act
No. 9165, Otherwise Known as the "Comprehensive
Dangerous Drugs Act Of 2002”

House Bill No. 741 An Act Amending Section 1 of Republic Act No. 9346
Otherwise Known as "An Act Prohibiting the Imposition
of Death Penalty in the Philippines”

House Bill No. 1380  An Act Imposing the Death Penalty on Certain Heinous
Crimes, Repealing for the Purpose Republic Act No.
9346 entitled "An Act Prohibiting the Imposition of
Death Penalty in the Philippines and Further Amending
Act No. 3815, as Amended, Otherwise Known as "The
Revised Penal Code" and Republic Act No. 7080,
entitled "An Act Defining and Penalizing the Crime of
Plunder and Amending Republic Act No. 9165,
Otherwise Known as "The Comprehensive Dangerous
Drugs Act Of 2002", Republic Act No. 8177 entitled "An
Act Designating Death by Lethal Injection and Other
Penal Laws

House Bill No. 1588  An Act Imposing the Death Penalty for Specific Crimes,
Repealing for the Purpose Republic Act No. 9346
entitled "An Act Prohibiting the Imposition of Death
Penalty in the Philippines and Further Amending Act
No. 3815, as Amended, Otherwise Known as "The
Revised Penal Code" and Republic Act No. 9165,
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Otherwise Known as "The Comprehensive Dangerous
Drugs Act Of 2002"

An Act to Impose the Death Penalty in the Heinous
Crime of Kidnapping, Amending for that Purpose The
Revised Penal Laws, as Amended and for Other
Purposes

An Act to Impose the Death Penalty and Increase
Penalty on Certain Heinous Crimes Involving
Dangerous Drugs, Amending for that Purpose Other
Special Penal Laws, as Amended and for Other
Purposes

An Act to Impose the Death Penalty On the Heinous
Crimes of Aggravated Rape, Amending for that Purpose
The Revised Penal Laws, as Amended And For Other
Purposes

An Act Re-Imposing the Death Penalty on Certain
Heinous Crimes, Repealing for the Purpose of Republic
Act No. 9346, and for Other Purposes

An Act Imposing Death Penalty on Certain Heinous
Crimes, Repealing for the Purpose Republic Act No.
9346 entitled An Act Prohibiting the Imposition of Death
Penalty in the Philippines and Further Amending Act
No. 3815, as Amended, Otherwise Known as The
Revised Penal Code and Republic Act No. 9165,
Otherwise Known as "The Comprehensive Dangerous
Drugs Act Of 2002”

An Act Imposing Death Penalty on Certain Heinous
Crimes, Repealing for the Purpose of Republic Act No.
9346 entitled "An Act Prohibiting the Imposition of
Death Penalty in the Philippines and Further Amending
Act No. 3815, as Amended, Otherwise Known as "The
Revised Penal Code"” And Republic Act No. 9165,
Otherwise Known as "The Comprehensive Dangerous
Drugs Act of 2002"

An Act Imposing Death Penalty on Certain Heinous
Crimes, Repealing for the Purpose of Republic Act No.
9346 entitled "An Act Prohibiting the Imposition of
Death Penalty in the Philippines and Further Amending
Act No. 3815, as Amended, Otherwise Known as "The
Revised Penal Code" And Republic Act No. 9165,
Otherwise Known as "The Comprehensive Dangerous
Drugs Act of 2002"



House Bill No. 3261 An Act Re-Imposing the Death Penalty and Increasing
Penalties for Crimes Involving Dangerous Drugs,
Amending for the Purpose Of Republic Act No. 9165,
Otherwise Known as "The Comprehensive Dangerous
Drugs Act Of 2002”

House Bill No. 4743 An Act Imposing the Death Penalty on Certain Heinous
Crimes, Repealing for the Purpose Republic Act No.
9346, entitled "An Act Prohibiting the Imposition of
Death Penalty in the Philippines" and Amending Act No.
3815, as Amended, Otherwise Known as The "Revised
Penal Code," And Other Special Penal Laws

House Bill No. 4922  An Act Declaring Hazing as a Heinous Crime If, as a
Consequence of the Hazing, Death, Rape, Sodomy, or
Mutilation Results Therefrom

This is without prejudice to the Department’s submission of additional inputs.

With my best regards.

Very truly youys,

RAMONIMM-OPEZ
Secretary 0/
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“In our jurisdiction, our country adopts the generally accepted principles of
international law — and in fact they are deemed to be part of the law of the
land, to wit:

“SECTION 2. The Philippines xxxx adopts the generally accepted
principle of international law as part of the law of the land xxxx.”
(Section 2. Article I, Constitution)

The constitutional provision above-quoted however is not absolute as any
principle of international law even if generally accepted, if it contravenes our
constitution, cannot supplant nor diminish the Philippine Constitution.
Domestic laws are supreme over international law unless the former are
violative of internationally recognized principles of justice.”

His Excellency President Rodrigo Roa Duterte’

The DTI recognizes the intent of the above Senate Bills to re-impose the death
penalty on certain heinous crimes that are brutal, grievous and exceptionally
repulsive to the morals of a just and civilized society, thus ensuring the security of
our people and strengthening the fabric of society. However, the reinstitution of
capital punishment may be perceived as a breach of the country’s international
commitment to abolish death penalty and may result in a major setback to the
country.

In support of the statement of President Duterte on the primacy of the domestic
laws, we are of the view that adherence to generally accepted principles of
international law should work hand in hand with the country’s exercise of
sovereignty and the right to pursue an independent policy. The economic benefits
that the country has gained from its faithful compliance to international
commitments should not be a deterrent to acts of state driven by compelling
national interest.

On the part of the Department, we are focusing our position on the impact of the
re-imposition of the death penalty on trade and investments, specifically, the
possible loss of the country’'s GSP+ (Generalized Scheme of Preferences Plus)
special privileges granted by the European Union (EU).

The GSP+ is a special incentive arrangement for sustainable development and
good governance in the form of zero duties. It is a non-reciprocal preferential tariff
treatment to exports of beneficiary countries, offering zero tariffs on 6,274 products
comprising 66% of all EU tariff lines, allowing the entry of these products in the EU
market at much lower price, thus rendering them more competitive.

On 25 December 2014, the Philippines became the only ASEAN country granted
beneficiary status of the EU GSP+. In exchange for this duty-free access to the EU

! Statement of the President of the Republic of the Philippines on the Jurisdiction of the International
Criminal Court, 13 March 2018 retrieved from https://www.rappler.com/nation/198171-full-text-
philippines-rodrigo-duterte-statement-international-criminal-court-withdrawal on 30 January 2020
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3. Under exceptional circumstances, when a country has committed a serious
and systematic violation of fundamental rights and labor rights conventions.

While the proposed reinstitution of the death penalty may be considered as a
violation falling under the 3" ground, the Philippines may actually lose its GSP+
beneficiary status under any of the three grounds mentioned due to the following:

1. The PH is working on another type of special trade access to the EU
granting the same or better tariff preferences as the GSP+. With the
recent conclusion of the Philippines-European Free Trade Association Free
Trade Agreement (EFTA-FTA), the Philippines is now pushing for the
Philippine-European Union (PH-EU) FTA. Negotiations for FTA officially
commenced in December 2015, based on the 2007 Association of
Southeast Asian Nations (ASEAN) negotiating directives. Currently, there

have been two (2) rounds of negotiations done in May 2016 and February
2017.

2. The Philippines is expected to be an upper middle income country in
the near term. The Philippines is classified as a Lower Middle Income
economy based on the World Bank economy status classification®. Having
ascended the US$3,000 GNI (gross national income) per capita mark in
2013 and having sustained average annual growth rate of 6.30% from 2010
to 2019* on the back of sound macroeconomic fundamentals, the
Philippines is expected to make the leap from a Lower Middle Income
Country to an Upper Middle Income Country in the near term. Such positive

economic development will also lead to the country’s loss of its GSP+
preferences.

Upper Middle Income Threshold and PH GNI per capita
(Values in US$)

Calendar Year | Upper Middle IncomeThreshold |PH GNI per capita
2016 . 3,956-12,235 92970
2017 o 3,896-12,055 - 3,650
2018 3,996-12,375 3,830

Sources: WB, PSA

3. The reinstatement of death penalty may be perceived as a violation of
basic human rights. The reinstatement of capital punishment may be seen
as a breach of the country’s international commitments under the
International Covenant on Civil and Political Rights (ICCPR). The ICCPR is
a multilateral treaty adopted by the United Nations General Assembly that
obligates member State Parties to protect and preserve basic human rights
including the right to life and human dignity.

Since the ICCPR is one of the international core conventions being
considered by the EU in granting GSP+ preferences, its violation may be

#Based on GNI per capita thresholds calculated using the World Bank Atlas method

“ The Philippines sustained annual average growth rate (AAGR) of 6.30% during the period 2010 — 2019, as compared
to the 4.46% average growth for 2000 — 2009.
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determined by the EU as ground for possible withdrawal of the country’s
GSP+ beneficiary status.

However, this may be weighed against the backdrop of the Philippines’
reported progress on labor rights, environmental protection, gender
equality, trafficking of people, health, education, social — economic rights
and the fight against corruption.®

Thus, it can be deemed that with or without the reinstitution of the death penalty,
the Philippines is already on the verge of losing its GSP+ beneficiary status due to
all of the other grounds that may be cited for its withdrawal, including as a welcome
consequence of the Philippines’ attainment of upper middle income economy
status due to the country’s robust growth and development in the last 10 years.

Should the Philippines lose its GSP+ privileges, the country will be relegated to the
standard GSP scheme. Under this scheme, only 2,422 “non-sensitive” products
are subject to zero duty, while the 3,767 “sensitive” products that have positive
MFN rates will only have a 3.5 percentage point reduction, instead of zero duty.
This will be applicable until the finalization of the on-going PH-EU FTA.

Ultimately, the reinstitution of the death penalty when compelled by national
interest is a political decision inherent in the exercise of sovereignty that no amount
of economic gains may restrain.

The determination by the EU whether or not to withdraw the GSP+ beneficiary
status from the Philippines will be contingent on how the Union would view this
matter as against the country’s progress in other equally important core
conventions covering labor rights, environmental protection, gender equality,

people trafficking, health, education, social — economic rights and the fight against
corruption.

Bureau of Trade and Industrial Policy Research

30 January 2020
Ref: BTIPR-122019-78
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5 The EU Special Incentive Arrangement for Sustainable Development and Good Governance {GSP+} assessment of the
Phl!lppmes covenng the per!od 2016 -2017, ! as.e a.eufsites/ec &N
2017 gsp swd philipp lf, accessed on ?4January 2020



